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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Appeal NO.         

 
:-     

 
19 (S-3)/2015 
 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

Appellant :- Sri Samson Topno, 
Son of Sri Kalia Topno, 
Village –Christian Basti, 
PS – Jamuguri,  
District- Sonitpur, Assam 

 
  

             -vs- 

Respondents :- 1.  Sri Prem Orang, 
Son of Late Luhis Orang, 
Village –Jaypur Gaon, 
PS – Jamuguri,  
District- Sonitpur, 
Assam 

  2.  Sri Pulikar Horo, 
Son of Late Mansi Horo, 
Resident of Christian Basti, 
PS – Jamuguri,  
District- Sonitpur, 
Assam 

  3. Sri Jeevan Topno, 
Son of Late Abhiram Topno, 
Resident of Joypur gaon, 
PS – Jamuguri,  
District- Sonitpur, 
Assam 

  

 
      

 
4. State of Assam 
Represented by Public Prosecutor, 
Sonitpur, Tezpur.  
 

Counsel for the Appellant : Sri D.K. Medhi, Advocate. 
  

Counsel for Respondents : Sri Moniram Tirki, Sri Devananda 
Bora & Smt. Utpala Bhattacharya, 
Advocates (for the respondent 1, 
2 & 3).  
Sri Hari Prasad Sedai, Public 
Prosecutor (for the State). 
 

Date of hearing  : 30/11/2015 
 

Date of Judgment : 03/12/2015. 
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JUDGMENT 

1.  Being highly aggrieved by the Judgment and Order, dated 

14/07/2015, passed by Smt. J. Bora, Judicial Magistrate, 1st class, 

Sonitpur at Tezpur, in G.R. Case No. 1606/2009, whereby learned 

Magistrate acquitted the accused persons u/s 143/447/323/506 of 

IPC, the victim, Sri Samson Topno, has preferred this appeal under 

section 372 of the Code of Criminal Procedure.     

2.  Before entering into the merit of the appeal, let me, briefly 

state the fact relevant for consideration of this appeal.  

 (a) On 02/09/2009, one Smt Lalita Tapno, lodged an 

ejahar before the officer- in- charge of Jamuguri Police Station, inter 

alia, alleging that on 02/09/2009 at around 8.30 p.m. the accused 

persons namely, Sri Palikar Horo, Sri Israil Hundar, Sri Azad Tewa, Sri 

Prem Orang, Sri Rabin Hemram and Sri Jiban Tapno unlawfully 

entered into the house of one Tamu Munda and dragged the victim 

namely, Samson Topno and assaulted him with water bottles by 

taking him to a place near Dikorai River. Further the accused also 

threatened to kill the victim and assaulted one Ranjit Munda and took 

away his mobile phone.  

(b) After receipt of the FIR, the officer in charge of 

Jamuguri Police Station initiated the investigation and ultimately, 

after completion of the investigation, Charge sheet was laid against 

the accused persons namely, Sri Palikar Horo,  Sri Prem Orang, Sri 

Azad Tewa and Sri Jiban Tapno u/s 143/447/325/379/506 of IPC 

showing the accused Sanjay Hemram and Ismail Hunda as 

absconders. In due course the charge u/s 143/447/323/506 of IPC 

was framed against the accused persons namely, Sri Palikar Horo,  

Sri Prem Orang, and Sri Jiban Tapno and, on being asked about the 

charge, they refused to plead guilty and claimed to be tried. 
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(c)  During trial, one witness was examined for the 

prosecution side and closed the evidence of prosecution side. 

Recording of statement of the accused persons u/s 313 Cr.P.C. was 

dispensed with for want of incriminating materials.  

(d) Ultimately, by judgment and order, passed on  14/07/2015, 

passed by Smt. J. Bora, Judicial Magistrate, 1st class, Sonitpur at 

Tezpur, in G.R. Case No. 1606/2009, whereby learned Magistrate 

acquitted the accused persons u/s 143/447/323/506 of IPC.    

Against the order of acquittal, the appellant challenged in this 

instant Appeal u/s 372 Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That the impugned judgment and order of acquittal is 

perverse and suffers from material illegality as the same has been 

passed without holding proper trial of the case or no trial at all.  

 (ii) That the impugned order and Judgment was passed 

without examination of witnesses. There were nine witnesses for the 

prosecution side and except one i.e. Ramu Munda, no witnesses 

were served any summons in the case and the same gets clearly 

reflected from the record itself. But the learned Court has failed to 

appreciate these facts and has acquitted the accused persons without 

examining 8 witnesses. Such acquittal without examination of 

witnesses amounts to no trial at all. The trial court has dispensed 

with the examination of such witnesses without proper application of 

mind.    

 (iii) That before passing any order as to dispensing 

examination of witnesses, it is the duty of the court to ensure that 

proper service of summons has been caused upon them. In the 

instant case, summons was served upon only one witness. The rest 

of the witnesses were never served with any summons and the trial 

court has dispensed with the evidence of all of them without 
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adopting any proper measures to secure their attendance. Even this 

appellant who is the victim was not served with any summons. The 

appellant has submitted that in the wake of all these it could be 

concluded that there was no trial at all and the accused persons were 

acquitted without proper trial which is highly illegal and against the 

interest of justice and needs to be set aside.    

(iv) That the learned trial while closing the prosecution 

evidence vide its order dated 30-06-15 has held “considering the long 

pendency of the instant case and the unsuccessful endeavors of the 

prosecution to produce further witnesses, the prosecution evidence is 

closed hereby”. Such opinion is bad in the eye of law in as much as 

the record of the case reveals that since the inception of the case till 

06/02/15, the case was pending owning to non appearance of the 

accused persons. The witnesses were issued summons only in the 

month of February, 2015, in the premises, it appears that the 

accused were given benefit of their own fault and it will be a bad 

precedent inasmuch as accused shall be able to get rid of cases by 

delaying the trial and getting benefit of the long pendency of the 

case.     

4. I have gone through the aforementioned grounds of appeal 

and the materials on record including the Judgment of the Trial Court 

thoroughly. I have also heard Ld. Counsel for the Appellant Sri D. Kr. 

Medhi and Ld. Public Prosecutor Sri Hari Prasad Sedai, at length. 

5. On perusal of the record of G.R. Case No. 1606 of 2009, it 

appears that on 02-05-2015 the summons, which was issued to the 

prosecution witness Smt. Lalita Tapno, returned with report of due 

service, therefore, the learned Trial Court issued Bailable Warrant of 

Arrest against the said witness. On 16-06-2015, learned Trial Court 

again issued Bailable Warrant of Arrest against Smt. Lalita Tapno. On 

30-06-2015 the Bailable Warrant of Arrest against Smt. Lalita Tapno 

returned after execution with a report of Executing officer, however, 

the said witness was absent on that date. Learned trial Court, 
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considering the old pendency of the case and unsuccessful 

endeavour of the prosecution side to produce the prosecution 

witnesses, closed the prosecution evidence and fixed the case on              

14-07-2015 for Judgment, and on the said date the Judgment of 

acquittal of the accused person was passed.   

6. It also appears from the record that only one witness, namely 

Sri Ramu Munda, was examined for prosecution side. It also appears 

that the summons to the witnesses which was served on the witness 

Sri Ramu Munda was a joint summons issued to 5 witnesses namely 

Sri Ramu Munda, Smt. Sumitra Munda, Sri Gubindra Bhujel, Sri Ranjit 

Munda and Smt Hira Munda. It appears from the report of the 

process server that the said summons was served only on Sri Ramu 

Munda and his signatures were taken thereon. Out of the four other 

witnesses named in the said summons only Smt. Hira Munda appears 

to be the wife of Sri Ramu Munda, hence it can be deemed that the 

said summons was also served on  Smt Hira Munda, however, as 

against other three witnesses (namely Smt. Sumitra Munda, Sri 

Gubindra Bhujel & Sri Ranjit Munda) it is apparent that the summons 

were not properly served on them. 

7.  Similarly, if we peruse the service report of the summons 

served on the witness Smt Lalita Topno (who is the first informant of 

this case) it appears that the serving officer has obtained the 

signatures of Smt Lalita Topno after serving this summons on her, 

however, learned Counsel for the appellant has submitted that Smt 

Lalita Topno, the first informant of this case, is an illiterate person 

who unable to put her signature , and same is apparent  on perusal 

of the FIR of this case where the first informant Smt Lalita Topno has 

put her thumb impression. Learned Counsel for the appellant has 

also submitted that when bailable warrant of arrest was issued 

against the witness Smt Lalita Topno, the executing police officer on 

obtaining the bail Bond from the bailer of the said witness without 

mentioning the date, in the said bail Bond, on which the witness was 
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required to appear before the Court. Learned Counsel has submitted 

that this has led to absence of the said witness in the Court on the 

date when the case was fixed for evidence of prosecution witnesses. 

8. Learned Counsel for the appellant has also submitted that the 

present appellant is the victim in the instant case but he never 

received any summons from the trial Court. On perusal of the case 

record it appears that what has been stated by Learned Counsel for 

the appellant is true. 

9.  Under the facts and circumstances stated in paragraph 

number 6, 7 and 8 hereinbefore it appears that prime witnesses of 

this case were not aware of the dates fixed by the trial Court for 

examination of prosecution witnesses, it also appears many of the 

witnesses did not received the summonses from the trial Court and 

only because the case is an old pending case of the year 2009 the 

prosecution evidence was closed. It also appears that the process 

serving police officials have not done their duty properly in properly 

serving/executing the process of learned trial Court. The present 

appellant, who is the victim in this case, and one of the important 

stakeholders of this case was completely ousted from the scenario 

due to no fault of him. The trial, from his point of view was a bogus 

trial. 

10. In a similar case [“Bablu Kumar and Ors.-vs- State of 

Bihar and Ors.” reported in (2015) 8 SCC 787], very recently 

Hon’ble Supreme Court of India upheld the High Court’s order for re-

trial, when the prosecution evidence was closed only by taking one 

witness and it was shown that the processes were not served on the 

witnesses properly. Hon’ble Apex Court observed as hereunder:- 

“We may refer with profit to the decision in K. 
Chinnaswamy Reddy v. State of Andhra Pradesh and 
Anr. MANU/SC/0133/1962 : AIR 1962 SC 1788, 
wherein a three-Judge Bench while dealing with the 
power of the High Court for directing retrial has 
ruled thus: 
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It is true that it is open to a High Court in revision to 
set aside an order of acquittal even at the instance of 
private parties, though the State may not have 
thought fit to appeal; but this jurisdiction should in 
our opinion be exercised by the High Court only in 
exceptional cases, when there is some glaring defect 
in the procedure or there is a manifest error on a 
point of law and consequently there has been a 
flagrant miscarriage of justice. Sub-section (4) of 
Section 439 forbids a High Court from converting a 
finding of acquittal into one of conviction and that 
makes it all the more incumbent on the High Court to 
see that it does not convert the finding of acquittal 
into one of conviction by the indirect method of 
ordering retrial, when it cannot itself directly convert 
a finding of acquittal into a finding of conviction. This 
places limitations on the power of the High Court to 
set aside a finding of acquittal in revision and it is 
only in exceptional cases that this power should be 
exercised. It is not possible to lay down the criteria 
for determining such exceptional cases which would 
cover all contingencies. We may however indicate 
some cases of this kind, which would in our opinion 
justify the High Court in interfering with a finding of 
acquittal in revision. These cases may be: where the 
trial court has no jurisdiction to try the case but has 
still acquitted the accused, or where the trial court 
has wrongly shut out evidence which the prosecution 
wished to produce, or where the appeal court has 
wrongly held evidence which was admitted by the 
trial court to be inadmissible, or where material 
evidence has been overlooked either by the trial 
court or by the appeal court, or where the acquittal is 
based on a compounding of the offence, which is 
invalid under the law. These and other cases of 
similar nature can properly be held to be cases of 
exceptional nature, where the High Court can 
justifiably interfere with an order of acquittal; and in 
such a case it is obvious that it cannot be said that 
the High Court was doing indirectly what it could not 
do directly in view of the provisions of Section 
439(4). 

From the aforesaid decision, it is apparent that the 
High Court would be justified to interfere with an 
order of acquittal if the trial court has wrongly shut 
out the evidence which the prosecution wishes to 
produce. It is one of the instances given by the court 
in the aforesaid verdict.” 
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Hon’ble Apex Court further observed as follows :- 

“19. In the case at hand, it is luculent that the High 

Court upon perusal of the record has come to hold 

that notices were not served on the witnesses. The 

agonised widow of deceased was compelled to 

invoke the revisional jurisdiction of the High Court 

against the judgment of acquittal as the trial was 

closed after examining a formal witness. The order 

passed by the High Court by no stretch of 

imagination can be regarded as faulty. That being 

the position, we have no spec of doubt in our mind 

that the whole trial is nothing, but comparable to an 

experimentation conducted by a child in a 

laboratory. It is neither permissible nor allowable. 

Therefore, we unhesitatingly affirm the order passed 

by the High Court as we treat the view expressed by 

it as unexceptionable, for by its order it has annulled 

an order which was replete with glaring defects that 

had led to miscarriage of justice.” 

11.   In the instant case also, in view of what has been discussed in 

foregoing paragraphs, it is apparent that the summons were not duly 

served on the  prosecution witnesses including the present appellant, 

who is the victim in the instant case. The case became old pending 

not due to the fault of the witnesses, informant or the victim but 

because of the prolonged reluctance of some of the accused persons 

to appear before the trial Court to face trial. The prosecution 

witnesses, whose names were listed in the charge sheet as witnesses 

had no opportunity to know about the dates fixed for recording their 

testimony. The trial, under such circumstances, cannot be regarded 

as a fair trial and the facts and circumstances justify an order for re 

trial. 

12. Thus for the reasons discussed in the foregoing paragraphs, 

this appeal is allowed. The Judgment and Order, dated 14/07/2015, 

passed by Smt. J. Bora, Judicial Magistrate, 1st class, Sonitpur at 

Tezpur, in G.R. Case No. 1606/2009 acquitting the accused persons 

u/s 143/447/323/506 of the Indian Penal Code is hereby set aside. It 

is hereby directed that the accused persons be retried by giving an 
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opportunity to the present appellant and other witnesses to adduce 

that evidence before the learned trial Court. The respondent number 

1, 2 & 3 shall appear before the learned trial Court on 20/1/2016 to 

face re-trial. Learned trial Court shall proceed de-novo from the stage 

of recording of the evidence of the prosecution witnesses. 

13.   Send back the lower Court records. 

Given under my hand and seal of this Court on this the 3rd day 

of December 2015. 

 

 

  (M.K. Kalita) 
  Sessions Judge, 

         Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

 

       (M.K. Kalita) 
    Sessions Judge, 
   Sonitpur, Tezpur. 

 

Typed by me.  

 

(R. Hazarika),Steno. 


